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No. 13,792 
STATEMENT OF QUESTIONS PRESENTED 


1. Did the Board of Immigration Appeals violate Sec- 
tion 6.1(f) of Title 8 of the Code of Federal Regulations 
by its failure to serve a copy of its decision upon appel- 
lant or his counsel? 


2. Did the Board violate Section 6.1(h) of Title 8 of 
the Code of Federal Regulations by its failure to give 
notice to the appellant or his counsel of the reference of 
its decision to the Attorney General for review? 


3. Did the failure of the Board, set forth in Questions 
1 and 2, deprive the appellant of his right to representa- 
tion by counsel in appeal proceedings before the Attor- 
ney General, which right is guaranteed by Section 292 of 
the Immigration and Nationality Act (66 Stat. 235, U.S. 
C.A., Title 8, Section 1362) ? 


4. Did the failure of the Board, set forth in Questions 
1 and 2, deprive the appellant of procedural due process, 
especially in view of the fact that the Board transmitted 
a copy of its decision to the Immigration and Naturali- 
zation Service and the Commissioner thereafter, without 
appellant’s knowledge, submitted written argument at- 
tacking the Board’s decision? 


5. Was a conviction of conspiracy (62 Stat. 701, U.S. 
C.A., Title 18, Section 371) a basis for deportation under 
Section 241(a)(11) of the Immigration and Nationality 
Act? 


6. May an alien be deported on grounds other than 
those set forth in the warrant of arrest in deportation 
proceedings? 
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Title 5, Section 1007(b), U.S.C.A., 60 Stat. 242 

Title 5, Section 1009, U.S.C.A., 60 Stat. 243 

Title 8, Section 1182(a)(23), U.S.C.A., 66 Stat. 184 
(Section 212(a)(23) of the Immigration and Na- 
tionality Act) 
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(Section 241(a)(5) of the Immigration and Na- 
tionality Act) 

Title 8, Section 1251(a)(11), U.S.C.A., 66 Stat. 204, 
206-207 (Section 241(a)(11) of the Immigration 
and Nationality Act) 

Title 8, Section 1251(a)(17), U.S.C.A., 66 Stat. 207 
(Section 241(a)(17) of the Imimgration and Na- 
tionality Act) 
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No. 13,792 


SepasT1ano Nani, Appellant 
v. 


Hersert BRowneELL, Jr., Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED 
STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 
The jurisdiction of this Court is invoked under 62 
Stat. 929, U.S.C.A., Title 28, Section 1291. 


The jurisdiction of the District Court was invoked 
under 60 Stat. 243, U.S.C.A., Title 5, Section 1009, and 
62 Stat. 964, U.S.C.A., Title 28, Section 2201. 


THE STATUTES AND REGULATIONS 


During the pendency of the deportation proceedings 
here involved, Section 241(a)(11) of the Immigration 
and Nationality Act (66 Stat. 204, 206-207, U.S.C.A., 
Title 8, Section 1251(a)(11)) provided as follows: 


“Any alien in the United States (including an 
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alien crewman) shall, upon the order of the Attorney 
General, be deported who— * * * 


“(11) is, or hereafter at any time after entry has 
been, a narcotic drug addict, or who at any time has 
been convicted of a violation of any law or regula- 
tion relating to the illicit traffic in narcotic drugs, or 
who has been convicted of a violation of any law or 
regulation governing or controlling the taxing, man- 
ufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation, 
exportation, or the possession for the purpose of the 
manufacture, production, compounding, transporta- 
tion, sale, exchange, dispensing, giving away, impor- 
tation or exportation of opium, coca leaves, heroin, 
marihuana, any salt derivative or preparation of 
opium or coca leaves or isonipecaine or any addic- 
tion-forming or addiction sustaining opiate;” 


Section 292 of the Immigration and Nationality Act 
(66 Stat. 235, U.S.C.A., Title 8, Section 1362) provides 
as follows: 


“In any exclusion or deportation proceedings be- 
fore a special inquiry officer and in any appeal pro- 
ceedings before the Attorney General from any such 
exclusion or deportation proceedings, the person con- 
cerned shall have the privilege of being represented 
(at no expense to the Government) by such counsel, 
authorized to practice in such proceedings, as he 
shall choose.” 


The pertinent regulations appear in Title 8 of the Code 
of Federal Regulations, and are as follows: 


“Section 6.1 Board of Immigration Appeals—(a) 
Organization. There shall be in the office of the At- 


torney General a Board of Immigration Appeals. 


“(b) Appellate jurisdiction. Appeals shall lie to 
the Board of Immigration Appeals from the follow- 


moo or 


_“(2) Decisions of special inquiry officers in de- 





3 


portation cases, as provided in Section 242.61 of this 
ehapter: = =" 


“(e) Oral argument. Oral argument shall be 
heard by the Board upon request, in any case over 
which the Board acquires jurisdiction by appea: or 
certification as provided in this part. If an appeal 
has been taken, request for oral argument if desired 
shall be included in the Notice of Appeal.* * * The 
Service may be represented in argument before the 
Board by any officer designated by the Assistant 
Commissioner, Inspections and Examinations Divi- 
SION 


“(f) Service of Board decisions. The decision of 
the Board shall be in writing and copies shall be 
transmitted by the Board to the Service and a copy 
served upon the alien or party affected as provided 
in Sections 292.11 and 292.12 of this chapter. * * * 


“(h) Referral of cases to the Attorney General. 
(1) The Board shall refer to the Attorney General 
for review of its decision all cases which: 


“(i) The Attorney General directs the Board to 
refer to him. * * * 


“(iii) The Assistant Commissioner, Inspections and 
Examinations Division requests be referred to the 
Attorney General for review. * * * 


“Section 292.11 Service upon and action by attor- 
ney, representative, or alien. Except where specific 
provision is otherwise made in this chapter, whenever 
a@ person is required by any of the provisions of this 
chapter (a) to give or be given notice; (b) to serve 
or be served with any paper other than a warrant of 
arrest or a subpoena; (c) to make a motion; (d) to 
file or submit an application or other document; or 
(e) to perform or waive the performance of any act, 
such notice, service, motion, filing, submission, per- 
formance, or waiver shall be given bv or to, served 
by or upon, made by, requested of (1) the attorney 
or representative who has filed an appearance in the 
case as provided in Section 292.5, or (2) the person 
himself, if there is no attorney or representative in 
the case. 
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“Section 292.12 Service of decision and other 
papers. Except where specific provision is otherwise 
made in this chapter, whenever a decision, notice or 
other paper is required to be given or served, it shall 
be done by personal service or registered mail upon 
the person designated in Section 292.11.” 


STATEMENT OF THE CASE 


Appellant instituted this action on November 27, 1956 
to secure review of the deportation order and injunctive 
relief therefrom. On December 21, 1956 a temporary 
restraining order was granted (Matthews, J.). Subse- 
quently a motion for summary judgment was made by 
appellee, which motion was granted on April 3, 1957 (Mc- 
Guire, J.). Appellant has filed this appeal from such 
judgment. 


The deportation proceedings under review were insti- 
tuted on August 30, 1954 by the service upon appellant 
of a warrant of arrest (App. 10-11). The warrant charged 
that appellant was deportable for the following reason: 


“Section 241(a) of the Immigration and Nationality 
Act, in that, he has been convicted of a violation of 
any law or regulation governing or controlling the 
taxing, manufacture, production, compounding, trans- 
portation, sale, exchange, dispensing, giving away, 
importation or exportation, or the possession for the 
purpose of manufacture, production, compounding, 
transportation, sale, exchange, dispensing, giving 
away, importation or exportation of any of the drugs 
described therein; Conspiracy (18 USC 371) to vio- 
late Jones-Miller Act (21 USC 174) and Harrison 
Narcotic Act (26 USC 2553 (a)).” 


A deportation hearing was held before a special in- 
quiry officer, who prepared a Conclusion of Law in the 
identical language contained in the warrant of arrest 
(App. 10-11). Based oa such Conclusion of Law, he or- 
dered that the appellan:i be deported. 
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Appellant thereupon filed a notice of appeal to the 
Board of Immigration Appeals with the Immigration and 
Naturalization Service. The Board and appellate immi- 
gration procedures are created and defined by regulation 
(Title 8, Code of Federal Regulations, Section 6.1(a), 
(b), Section 6.11). 


The Board on April 14, 1955, in a carefully reasoned 
decision, ordered that the deportation proceedings against 
appellant be terminated for the reason that a conviction 
of conspiracy was not a basis for deportation under Sec- 
tion 241(a)(11) of the Immigration and Nationality Act 
(66 Stat. 204, 206-207, U.S.C.A., Title 8, Section 1251(a) 
(11)). (App. 16.) 

The Board stated: 


«“* * * While it is true that the substantive acts which 
are charged in the record of conviction as the objects 
of the conspiracy relate to the illicit traffic in nar- 
eotics it is well settled that a conspiracy to commit 
a crime is a different offense, notwithstanding that 
the substantive offense is charged as one of the overt 
acts committed in furtherance of the conspiracy. The 
crime of conspiracy to commit an offense is distinct 
from the offense itself. It has been repeatedly de- 
clared in decisions of the Supreme Court that a con- 
spiracv to commit a crime is a different offense from 
the crime that is the object of the conspiracy. The 
conspiracy is the crime, however diverse its object. 
A conspiracy is not the commission of the crime 
which it contemplates, and neither violates nor ‘arises 
under’ the statute whose violation is its object. * * *” 
(Footnotes omitted.) 


The Board, however, did not notify appellant or his 
counsel that its decision and order had been rendered and 
did not serve upon either of them a copy thereof. It did, 
however, immediately transmit a copy of its decision to 
the Commissioner of Immigration and Naturalization. 
On the very day of the Board’s decision, the Commis- 
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sioner, without the knowledge of appellant or his coun- 
sel, submitted a motion wherein he set forth argument 
that the Board’s interpretation of the statute and its 
decision were erroneous, and he requested that such de- 
cision be referred to the Attorney General for review 
(App. 17-19). 


Thereafter, the Board, again without notice to appel- 
lant or his counsel, referred its decision to the Attorney 
General. On September 23, 1955 the Attorney General 
reversed the decision and order of the Board. There- 
after, a copy of the decision of the Board of Immigra- 
tion Appeals and of the decision of the Attorney Gen- 
eral, reversing the Board, were transmitted to counsel 
for the appelant. 


The complaint herein (App. 1-5) contends that the 
deportation proceedings were defective (1) because they 
violated the requirements of applicable regulations hav- 


ing the force and effect of law; (2) because appellant 
was deprived of his right to procedural due process; and 
(3) because conviction of conspiracy was not a basis for 
deportation. 


Appellant, a native of Italy, has been a resident of the 
United States continuously since 1924, at which time he 
was 18 years of age. He is married to a native born 
citizen of the United States and has three children, all of 
whom were born in this country. 


STATEMENT OF POINTS 


POINT I 


The deportation proceedings were vitally defective 
because they violated Section 6.1(f) and Section 6.1(h) 
of Title 8 of the Code of Federal Regulations. 
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POINT II 


The deportation proceedings were vitally defective be- 
cause they violated Section 292 of the Immigration and 
Nationality Act. 

POINT III 


Appellant was deprived of procedural due process in 
the deportation proceedings. 


POINT IV 


Conviction of conspiracy was not a basis for deporta- 
tion under Section 241(a)(11) of the Immigration and 
Nationality Act. 

POINT V 


Appellant was found deportable on a charge not con- 
tained in the warrant of arrest. 


SUMMARY OF ARGUMENT 


POINT I 


The Board of Immigration Appeals did not serve ap- 
pellant or his counsel with a copy of its decision and 
order. Such failure was in violation of Section 6.1(f) of 
Title 8 of the Code of Federal Regulations. 


Moreover, the Board did not notify appellant or his 
counsel that it had referred its decision and order to the 
Attorney General for review. Such failure was in vio- 
lation of Section 6.1(h) of Title 8 of the Code of Federal 
Regulations. 


These violations, singly or in combination, rendered 
the deportation proceedings vitally defective. 


POINT II 


Becaust counsel for appellant was kept in ignorance 
of the Board’s decision and of the reference of such de- 
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cision to the Attorney General for review, he was unable 
to represent the appellant at the most crucial phase of 
the deportation proceedings. Thus appellant was de- 
prived of his right to representation in appeal proceed- 
ings before the Attorney General, which right is guaran- 
teed by Section 292 of the Immigration and Nationality 


Act. 
POINT III 


The circumstances set forth in Points I and II, supra, 
plus the fact that the Commissioner, an adversary party, 
was kept fully advised and submitted written argument 
to the Attorney General, without appellant’s knowledge 
and opportunity to respond, constituted a denial of his 
constitutional right to procedural due process. 


POINT IV 


Conspiracy is a distinct and separate offense from the 
erime which is its object, and therefore a conviction of 
conspiracy was not a violation of a law relating to the 
illicit traffic in narcotic drugs. This conclusion is sup- 
ported by legislative history and by the amendment, sub- 
sequent to the completion of the instant deportation pro- 
ceedings, of Section 241(a)(11) of the Immigration and 
Nationality Act to include conspiracy as an additional 
ground for deportation under such Section. This conclu- 
sion is also supported by the rule requiring strict con- 
struction of deportation statutes. 


POINT V 


Appellant has been found deportable under that por- 
tion of Section 241(a)(11) of the Immigration and Na- 
tionality Act which made deportable one who “ * * * has 
been convicted of a violation of any law or regulation 
relating to the illicit traffic in narcotic drugs. * * *” 
However, the warrant of arrest did not charge appellant 


‘x 


wet 


9 


with being deportable for this reason. The order of de- 
portation is therefore invalid because it is based on a 
charge which is not contained in the warrant of arrest. 


ARGUMENT 


I 


The Deportation Proceedings Were Vitally Defective 
Because They Violated Section 6.1(f) and Section 6.1 
(h) of Title 8 of the Code of Federal Regulations. 


The procedural facts in the instant case and in Bannout 
v. Brownell, 129 Fed. Supp. 488, are identical. Such iden- 
tity has been conceded by the appellee before this Court. 


In Bannout, the District Court (Holtzoff, J.) heid that 
two regulations had been violated. The first of these 
regulations was Section 90.11 of Title 8 of the Code of 
Federal Regulations, which at the time of the instant 
proceedings had been renumbered to Section 6.1(f) but 
otherwise remained unchanged. The plain mandate of 
Section 6.1(f) is that a copy of the decision of the Board 
of Immigration Appeals must be served upon the alien 
or his counsel. In the instant case, although the decision 
of the Board was rendered on April 14, 1955, it was not 
until the end of September, 1955 that appellant was noti- 
fied of the Board’s decision, at which time it had already 
been reversed by the Attorney General. In Bannout, the 
decision of the Board was rendered on August 2, 1951, 
but the alien was not notified thereof until September 11, 
1951 after it, likewise, had been reversed by the Attorney 
General. In Bannout, the District Court held that such 
regulation had been violated because a copy of the Board’s 
decision had not been transmitted to the alien at the time 
it was rendered. 


In the instant case, the District Court did not address 
itself to appellant’s contention that Section 6.1(f) of 
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Title 8 of the Code of Federal Regulations had been vio- 
lated. The Court stated with respect to Bannout: 


“In that case there was a violation of a regulation 
in 'that the decision of the Board of Immigration Ap- 
peals was not transmitted to plaintiff’s counsel. This 
is wanting here.’’ (App. 8.) 

It thus appears that on this point there was no dis- 
agreement between Judge Holtzoff and Judge McGuire. 
However, Judge McGuire sought to distinguish between 
the two cases. There is absolutely no basis for such pur- 
ported distinction. 


The second regulation held to have been violated in 
Bannout was Section 90.12 of Title 8 of the Code of Fed- 
eral Regulations, which at the time of the instant pro- 
ceedings had been renumbered to Section 6.1(h) but 
otherwise remained unchanged. This regulation provides 
that the Board shall refer its decisions in certain speci- 
fied cases to the Attorney General for review. In Ban- 
nout, as well as in the instant case, no notice was given 
to the alien of such reference. In Bannout, the Court 
held that the failure to give such notice was a violation 
of the regulation. The Court there stated (pp. 489-490): 


“The Court is of the opinion that a fair construc- 
tion of the regulation which requires the Board of 
Immigration Appeals to refer to the Attorney Gen- 
eral for review of the Board’s decision cases of cer- 
tain specified types, is that it necessarily implies 
that notice of this reference must be given to the 
alien or his counsel in order that an opportunity may 
be accorded for submission of briefs or memoranda 
or other material to the Attorney General in connec- 
tion with his review of the decision of the Board. 
The Court does not mean to say that the ailen is en- 
titled to an oral hearing before the Attorney General. 
That would be impracticable. The Court does hold 
that the alien is entitled to notice of the reference to 
the Attorney General in order that he may submit 
written argument or material, presenting and arguing 
the case from the alien’s standpoint. The review pro- 
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vided for by the regulation is obviously not an arbi- 
trary action, but a review on the facts and the law, 
and a weighing of discretion on a sound basis in re- 
spect to those matters in which discretion is reposed 
in the administrative officials. 


“In fact, any other construction would raise a se- 
rious question as to the validity of the regulation in 
the light of the decision of the Supreme Court in 
the case of Morgan v. United States, 298 U.S. 468, 
56 S.Ct. 906, 80 L.Ed, 1288, in which Mr. Chief Jus- 
tice Hughes wrote for a unanimous bench. But the 
validity of the regulation is not to be determined in 
this proceeding because the Court holds that it should 
be construed as implying that there should be a 
notice of the reference to the Attorney General and 
an opportunity to file written argument or written 
material. 


“Because of failure to comply with this require- 
ment the Court holds that the proceeding is vitally 
defective. The right to submit argument is no mere 
technical right, but goes to the very substance of jus- 
tice and fair hearing. * * *” 

In Bannout, as well as in the instant case, the ultimate 
decision with respect to deportability devolved upon the 
Attorney General. In each case the Board of Immigra- 
tion Appeals had rendered a decision finding that the 
alien was not deportable and directing that the deporta- 
tion proceedings be terminated. Thus in each case the 
crucial phase of the proceedings came after the Board 
had rendered its decision. In Bannout, the District Court 
construed the regulation to imply that an alien must be 
notified of the reference by the Board of its decision to 
the Attorney General in order that he may have an op- 
portunity to submit written argument. In the instant 
ease the District Court (McGuire, J.) disagrees with Ban- 
nout. Here the District Court has held that there is no 
right either to notice or to the submission of argument. 


It is respectfully submitted that the position taken in 
Bannout is the sounder one. In Bridges v. Wixon, 326 
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U.S. 135, 152-153, the Court said with respect to the re- 
view of a decision by the Attorney General: 


“The rules are designed to protect the interests of 
the alien and afford him due process of law. * * * 
The rules afford protection at that crucial stage of 
the proceeding or not at all.” 

It cannot be disputed that the regulations herein dis- 
cussed have the force and effect of law and that their 
violation renders the proceedings defective. United States 
ex rel. Accardi v. Shaughnessy, 347 U.S. 260. 


II 


The Deportation Proceedings Were Vitally Defective 
Because They Violated Section 292 of the Immigration 
and Nationality Act. 


Section 292 of the Immigration and Nationality Act 
(66 Stat. 235, U.S.C.A., Title 8, Section 1362) provides 
as follows: 


“In any exclusion or deportation procedings be- 
fore a special inquiry officer and in any appeal pro- 
ceedings before the Attorney General from any such 
exclusion or deportation proceedings, the person con- 
cerned shall have the privilege of being represented 
(at no expense to the Government) by such counsel, 
authorized to practice in such proceedings, as he 
shall choose.” 


The reference to “appeal proceedings before the Attor- 
ney General” is significant. Clearly, an appeal from a 
decision of a special inquiry officer includes all proceed- 
ings necessary for the disposition of such appeal. 


In the instant case the decision and order of the Board 
of Immigration Appeals were reversed by the Attorney 
General. Thus, the reference of the Board’s decision to 
the Attorney General and his action thereon constituted 
the final and decisive stage of the appeal procedings. 
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Nevertheless, appellant’s counsel was unable to represent 
him at this stage because he was not advised of the de- 
cision of the Board and of the reference by the Board of 
such decision to the Attorney General. Thus appellant 
was completely deprived of his right to representation by 
counsel, guaranteed by the statute. 


Il 


Appellant Was Deprived of Procedural Due Process 
In the Deportation Proceedings. 


It is well settled that an alien involved in a deporta- 
tion proceeding is entitled to the constitutional guarantees 
of due process. 


United States ex rel. Bilokumsky v. Tod, 263 US. 
149; 

Accardi v. Shaughnessy, supra; 

Wong Yang Sung v. McGrath, 339 U.S. 33; 

Bridges v. Wixon, supra. 


In Morgan v. United States, 298 U.S. 468, the pertinent 
statute provided for a “full hearing”. The Court stated 
(pp. 480-481) : 


“The ‘hearing’ is the hearing of evidence and argu- 
ment. If the one who determines the facts which 
underlie the order has not considered evidence or ar- 
gument, it is manifest that the hearing has not been 
given. * * * Argument may be oral or written. The 
requirements are not technical. But there must be 
a hearing in a substantial sense.” 


In Morgan v. United States, 304 US. 1, the Court 
stated (p. 19): 


“Congress in requiring a ‘full hearing’ had regard 
to judicial standards—not in any technical sense but 
with respect to those fundamental requirements of 
fairness which are of the essence of due process in a 
proceeding of a judicial nature. * * *” 
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Especially pertinent is the following language of the 
Court (p. 20): 


“The requirements of fairness are not exhausted 
in the taking or consideration of evidence but extend 
to the concluding parts of the procedure as well as 
to the beginning and intermediate steps.” 


The Court further stated (p. 22): 


“The maintenance of proper standards on the part 
of administrative agencies and the performance of 
their quasi-judicial functions is of the highest im- 
portance and in no way cripples or embarrasses the 
exercise of their appropriate authority. For, as we 
have said at the outset, if these multiplying agencies 
deemed to be necessary in our complex society are to 
serve the purpose for which they are created and en- 
dowed with vast powers, they must accredit them- 
selves by acting in accordance with the cherished 
judicial tradition embodying the basic concepts of 
fair play.” 

In the instant case, even in the absence of the proce- 
dural safeguards provided by regulation and statute, 
there has been a violation of the basic concept of fair 
play inherent in due process. The appellant and the 
Immigration and Naturalization Service were adversary 
parties before the Board of Immigration Appeals. By 
virtue of regulation, each had the right to present argu- 
ment before the Board. Nevertheless, appellant was kept 
ignorant of the Board’s decision while the Commissioner 
was promptly advised thereof. The Commissioner pre- 
sented argument attacking the Board’s decision. Appel- 
lant was not advised of such argument and therefore 
had no opportunity to present argument in support of the 
Board’s decision. Thus not only was appellant deprived 
of notice and the opportunity to submit argument at the 
most crucial phase of the deportation proceedings, but he 
was also deprived of an opportunity to answer the argu- 
ments submitted by an adversary party. 
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The facts disclosed in the instant proceedings clearly 
show how damaging such deprivation was to appellant. 
The special inquiry officer had concluded that appellant 
was deportable because he had been convicted of a vio- 
lation “* * * of any law or regulation govering or con- 
trolling * * *” various aspects of narcotic traffic (App. 
13). The Board of Immigration Appeals in its decision 
dealt with a portion of Section 241(a)(11) of the Immi- 
gration and Nationality Act (66 Stat. 204, 206-207, U.S. 
C.A., Title 8, Section 1251(a)(11)) which had not been 
considered by the special inquiry officer, namely, that por- 
tion making deportable an alien “* * * who at any time 
has been convicted of a violation of any law or regulation 
relating to the illicit traffic in narcotic drugs * * *” 
(App. 15). The Attorney General’s decision turned on 
the same language considered by the Board, with especial 
emphasis on the word “relating”. Thus, the decisions of 
both the Board and the Attorney General were based on 
issues not raised by the decision of the special inquiry 
officer. It was therefore of paramount importance for the 
appellant to be in a position to offer argument addressed 
to the issues discussed by the Board and the Attorney 
General. 


The District Court in the instant case assumed that due 
process signified only an observance of regulation and 
statute. It is respectfully submitted, however, that, in 
determining whether the requirements of due process have 
been met, it is necessary to inquire not only whether per- 
tinent regulations and statutes have been observed but 
also whether they are adequate to protect the alien’s con- 
stitutional right to due process. 


It is noteworthy that Section 8(b) of the Administra- 
tive Procedure Act (60 Stat. 242, U.S.C.A., Title 5, Sec- 
tion 1007(b) provides in part as follows: 


“SUBMITTALS AND DECISIONS.—Prior to each 
recommended, initial, or tentative decision, or de- 
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cision upon agency review of the decision of subor- 
dinate officers the parties shall be afforded a reason- 
able opportunity to submit for the consideration of 
the officers participating in such decisions (1) pro- 
posed findings and conclusions, or (2) exceptions to 
the decisions or recommended decisions of subordi- 
nate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed 
findings or conclusions. * * *” 


In Wong Yang Sung v. McGrath, supra, the Court 
stated (pp. 50-51): 


“When the Constitution requires a hearing, it re- 
quires a fair one, one before a tribunal which meets 
at least currently prevailing standards of impartial- 
ity. A deportation hearing involves issues basic to 
human liberty and hapiness and in the present up- 
heavals in lands to which aliens may be returned, 
perhaps to life itself. It may be difficult to justify 
as measuring up to constitutional standards of im- 
partiality a hearing tribunal for deportation proceed- 
ings the like of which has been condemned by Con- 
gress as unfair even where less vital matters of prop- 
erty rights are at stake.” 


It is therefore respectfully submitted that the basic 
constitutional standards of fair play have been violated 
in the instant deportation proceedings. 


IV 


Conviction of Conspiracy Was Not A Basis for De- 
portation Under Section 241(a)(11) of the Immigration 
and Nationality Act. 


Because of the drastic consequences of deportation, the 
Courts have held that deportation statutes should be 
strictly construed. Thus, in United States ex rel. Bran- 
cato v. Lehmann, 239 F.2d 663, the Court of Appeals for 
the Sixth Cireuit stated (p. 666) : 


“Although it is not penal in character * * *, de- 
portation is a drastic measure, at times the equiva- 
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lent of banishment or exile, for which reason depor- 
tation statutes should be given the narrowest of the 
several possible meanings. Fong Haw Tan v. Phe- 
lan, supra, 333 U.S. 6, 10, 68 S.Ct. 374; Barber v. 
Goumles 347 U.S. 637, 642-643, 74 S.Ct. 822, 98 L.Ed. 
1 id 


The District Court has treated the following language 
of Section 241(a)(11) as applicable in the instant case: 


“Any alien * ° * shall * * * be deported * * * who 
* * * has been convicted of a violation of any law 
or regulation relating to the illicit traffic in narcotic 
drugs °°. * hi 
We will consider such language without conceding its 
applicability. 


It is apparent from a reading of the statute that the 
word “relating” qualifies the words “any law or regula- 
tion”. In other words, a relationship must exist between 
the law or regulation which has been violated and the 
leit traffic in narcotic drugs. 


However, the Board of Immigration Appeals, the At- 
torney General and the District Court are all in agree- 
ment that the crime of conspiracy is a wholly separate 
and distinct offense from the crime that is the object of 
the conspiracy. This principle has been often restated 
by the Supreme Court. 


Braverman v. United States, 317 U.S. 49; 

United States v. Bayer, 331 U.S. 532; 

United States v. McElwain, 272 U.S. 633; 

United States v. Rabinowich, 238 U.S. 87; 

United States v. Lutwak, 195 F.2d 748; 

seers Tobacco Co. v. United States, 328 U.S. 
1. 


The Supreme Court in Braverman v. United States, 
supra, said (p. 54): 


“A conspiracy is not the commission of the crime 
which it contemplates, and neither violates nor ‘arises 
under’ the statute whose violation is its object.” 
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It has been held that a conspiracy to defraud the United 
States in respect of its internal revenue is not an offense 
arising under the Internal Revenue laws. United States 
v. McElvain, supra. It has likewise been held that a 
conspiracy to commit an offense made criminal by the 
Bankruptcy Act is not of itself an offense arising under 
that Act. United States v. Rabinowich, supra. 


The District Court in the instant case stated: 


“There are numerous cases, sO numerous as to re- 
move the question completely even from the area of 
argument, holding that the crime of conspiracy, so- 
called, is separate and distinct from the substantive 
offense.’? (App. 7.) 

Despite the District Court’s clear recognition that the 
crime of conspiracy is separate and distinct from the sub- 
stantive offense, in the instant case it has held that con- 
spiracy is a crime “relating to” the illicit traffic in nar- 
eotic drugs. It is respectfully submitted that the con- 
clusion of the District Court is erroneous and wholly in- 
consistent with the decisions of the Supreme Court with 
respect to conspiracy. 


The error of the District Court results from its treat- 
ment of the word “relating” as qualifying the word “vio- 
lation”. A reading of the statute indicates that this is 
incorrect. The relationship required by the statute must 
exist not between the violation and the illicit traffic but 
between “any law or regulation” and such traffic. Since 
it is agreed that there is no relationship between the law 
defining conspiracy and such illicit traffic, it follows that 
a conviction of conspiracy was not a basis for deporta- 
tion under Section 241(a)(11) of the Immigration and 
Nationality Act. 


Legislative history fortifies the conclusion herein 
reached. In its decision, the Board of Immigration Ap- 
peals stated: 


«> 
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“Previously, deportability based upon the illegal traf- 
fic in narcotics was contained in the Act of February 
18, 1931, as amended, (8 USC 156(a)) which pro- 
vided : 

“That any alien * * * who, after the enact- 
ment of this Act, shall be convicted for violation 
or conspiracy to violate any statute of the United 
States * * * taxing, prohibiting or regulating the 
manufacture, production, compounding, transpor- 
tation, sale, exchange, dispensing, oiving away, 
importation, or exportation of * * * heroin * * ° 
shall be taken into custody and deported in man- 
ner provided in Seer 19 and 20 of the Act of 
February 5, 1917 * 


“A comparison of the 1931 and the 1952 Acts con- 
cerning deportation on the ground of illicit traffic in 
narcotics reveals that the former specifically includes 
not only a conviction for a violation of a narcotic 
trafficking statute but also a conviction for conspiracy 
to violate such a statute, while the latter act is silent 
on this point of conspiracy and refers only to a con- 
viction of a violation of any law or regulation relat- 
img to the illicit traffic in narcotic drugs. We con- 
clude that this omission is fatal insofar as the pres- 
ent conviction is concerned, since in the instant case 
the alien has been convicted only of conspiracy in 
violation of 18 USCA 371. * * *” 


It is also significant that elsewhere in the Immigration 
and Nationality Act, Congress has specifically provided 
for the deportation of aliens who have been convicted of 
a violation or “conspiracy to violate” a specified law. 
Section 241(a)(5), 66 Stat. 204, U.S.C.A., Title 8, Sec- 
tion 1251(a)(5); Section 241(a)(17), 66 Stat. 207, US. 
C.A., Title 8, Section 1251(a) (17). 


It is also significant that on July 19, 1956, long after 
the instant deportation proceedings were completed, Con- 
gress amended Section 241(a)(11) of the Immigration 
and Nationality Act so that the word “conspiracy” spe- 
cifically appears therein. 70 Stat. 567, ch. 629. With 
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reference to such amendment, Senate Document No. 149 
(84th Congress, 2d Session) contains the folowing lan- 


guage (p. 4): 


“Section 241 (a) (11) is amended to include con- 
spiracy to violate a narcotic law, and the illicit pos- 


session of narcotics, as additional grounds for de- 
porting an alien.” (Emphasis supplied.) 


House Conference Report No. 2546 (84th Congress, 2d 


Session), reprinted in Umited States Code Congressional 
and Administrative News, Vol. 2 (1956), p. 3021, states: 


“Section 201 of the Senate amendment amended 
three provisions of the Immigration and Nationality 
TO mi sie al 


“(2) It amended Section 241(a)(11) of that act 
by including conspiracy to violate any narcotic law, 
and the illicit possession of narcotics, as additional 
grounds for deporting any alien. * * * 


“The House bill contained no amendments to the 
Immigration and Nationality Act. The provisions in 
the conference agreement amending that act are in 
substance the same as the provisions contained in the 
Senate amendment.” (Emphasis supplied.) 

It thus conclusively appears that Congress was aware 
that a conviction of conspiracy was not a basis for de- 
portation under Section 241(a)(11) of the Immigration 
and Nationality Act prior to its amendment, and that the 
specific purpose and intent of Congress in amending Sec- 
tion 241(a)(11) was to make conspiracy an additional 
ground for deportation thereunder. 


Moreover, the Attorney General has in effect confessed 
error in the instant case. In a letter dated May 4, 1956, 
to the Committee of the Judiciary of the United States 
Senate with respect to the then proposed Narcotic Con- 
trol Act of 1956, the Deputy Attorney General pointed 
out that both Section 212(a) (23) of the Immigration and 
Nationality Act (66 Stat. 184, U.S.C.A., Title 8, Section 
1182(a)(23)), dealing with exclusion, and its counterpart, 
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Section 241(a)(11), dealing with deportation, failed to 
provide for conspiracy as a ground for exclusion or de- 
portation, respectively. Section 241(a)(11) is the section 
involved in the instant proceedings. Such letter contains 
the following language: 


«* * * However, section 212 (a) (2) makes no provi- 
sion for the exclusion of aliens convicted of illicit 
possession of drugs, except in specified circumstances. 
Moreover, section 212 (a) (23) specifically covers 
only substantive violations of the narcotic laws and 
regulations; it is silent with respect to convictions 
of conspiracy to violate those laws and regulations. 
Section 201 (a) would amend section 212 (a) (23) 
to cure these deficiencies. 


“Section 201 (b) of the bill makes corresponding 
changes in section 241 (a) (11) of the 1952 act, pro- 
viding for the deportation of alien narcotic addicts 
and aliens convicted of narcotic offenses. Like sec- 
tion 212 (a) (23), section 241 (a) (11) is silent with 
respect to convictions of conspiracy to violate the 
narcotic laws and regulations and contains similar 
limitations relative to “convictions of illicit possession 
of narcotics. * * *” (Senate Report No. 1997, Cal- 
endar No. 2014, 84th Congress, 2d Session, p. 20.) 

It follows, therefore, that a conviction of conspiracy 
was not a basis for deportation under Section 241(a) (11) 
of the Immigration and Nationality Act during the pend- 
ency of the instant deportation proceedings. 


V 


Appellant Was Found Deportable On A Charge Not 
Contained In the Warrant of Arrest. 


The warrant of arrest charged that the appellant 
“* * * is subject to be taken into custody and de- 
ported pursuant to the following provisions of law, 
and for the following reasons, to wit: 


Section 241(a) of the Immigration and Nationality 
Act, in that, he has been convicted of a violation of 
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any law or regulation governing or controlling the 
taxing, manufacture, production, compounding, trans- 
portation, sale, exchange, dispensing, giving away, 
importation or exportation, or the possession for the 
purpose of manufzcture, production, compounding, 
transportation, sale, exchange, dispensing, giving 
away, importation or exportation of any of the drugs 
described therein; Conspiracy (18 USC 371) to vio- 
late Jones-Miller Act (21 USC 174) and Harrison 
Narcotic Act (26 USC 2553 (a)).” 

The Attorney General and the District Court found 

him deportable as an alien who has been convicted of 


«# '* * a violation of any law or regulation relating 
to the illicit traffic in narcotic drugs. * * *” 
They have both held that appellant was not deportable 
on the charge contained in the warrant of arrest. In re- 
ferring to the conviction set forth in the warant of ar- 
rest, the District Court states: 
“The fact is that he was not so convicted. * * *” 
(App. 8) 
The deportation order is therefore defective because 
an alien may not be found deportable on a charge dif- 


ferent from that in the warrant of arrest. Takeo Tadano 
v. Manney, 160 F.2d 665. 


CONCLUSION 
It is sincerely urged to the Court for the reasons indi- 
cated that the judgment in this cause should be reversed. 
Respectfully submitted, 


Wauuim H. Coiims 
SAMUEL PaIGcE 
Attorneys for Appellant 
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APPENDIX 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Sesast1ano Nant, Plaintiff, 
— against — 


HERBERT BRowNELL, Jz., Attorney General of the 
United States, Defendant. 


Civil Action No. 4515—56 
COMPLAINT 


The plaintiff, SEBASTIANO NANI, respectfully al- 
leges: 


FIRST: That this is an action for a declaratory judg- 
ment under the Declaratory Judgment Act (28 U.S.C. 
2201) and for review under the Administrative Procedure 
Act. (5 U.S.C. 1001 et seq.). 


SECOND: That the defendant, HERBERT BROWN- 
ELL, JR., was duly appointed and confirmed as Attorney 
General of the United States and continues in that ca- 
pacity. 


THIRD: That the defendant, HERBERT BROWN- 
ELL, JR., by virtue of his office as Attorney General of 
the United States has under his control and supervision 
and subject to his direction all of the agencies and per- 
sonnel of the United States Department of Justice, in- 
cluding the Immigration and Naturalization Service. 


FOURTH: That the plaintiff was born in Italy in 1906 
and has been a resident of the United States continuously 
since 1924. 
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FIFTH: That the plaintiff is married to a native-born 
citizen of the United States, and three children have been 
born in the United States of such marriage. 


SIXTH: That on or about August 30th, 1954, the 
Immigration and Naturalization Service caused to be is- 
sued a warrant for the arrest of the plaintiff in deporta- 
tion proceedings, and that such warrant was served on 
plaintiff on the date of its issuance. 


SEVENTH: That said warrant charged that the plain- 
tiff was subject to deportation for the following reason: 
“Section 241(a) of the Immigration and Nationality Act, 
in that, he has been convicted of a violation of any law 
or regulation governing or controlling the taxing, manu- 
facture, production, compounding, transportation, sale, 
exchange, dispensing, giving away, importation or expor- 
tation, or the possession for the purpose of manufacture, 
production, compounding, transportation, sale, exchange, 
dispensing, giving away, importation or exportation of 
any of the drugs described therein; Conspiracy (18 USC 
371) to violate Jones-Miller Act (21 USC 174) and Harri- 
son Narcotic Act (26 USC 2553) (a))”. 


EIGHTH: That on November 10th, 1954 a deporta- 
tion hearing was instituted against the plaintiff by a Spe- 
cial Inquiry Officer of the Immigration and Naturaliza- 
tion Service. 


NINTH: That said Special Inquiry Officer at the ter- 
mination of such hearing ordered that the plaintiff be 
deported on the charge contained in the warrant of arrest. 


TENTH: That an appeal from such order was taken 
by the plaintiff to the Board of Immigration Appeals. 


ELEVENTH: That the Board of Immigration Ap- 
peals found that the charge contained in the warrant of 
arrest had not been sustained, and, accordingly, in a 
decision made on April 14, 1955 reversed the findings 
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and conclusions of the Special Inquiry Officer and ordered 
that the deportation proceedings against the plaintiff be 
terminated. 


TWELFTH: That the Board of Immigration Appeals 
referred its decision to the Attorney General for review. 


THIRTEENTH: That the Attorney General by de- 
cision dated September 23, 1955 reversed the decision and 
order of the Board of Immigration Appeals. 


FOURTEENTH: That the warrant of arrest did not 
adequately or sufficiently advise the plaintiff of the charge 
against him, and therefore he was deprived of the oppor- 
tunity to defend himself against it. 


FIFTEENTH: That Section 241(a)(11) of the Immi- 
gration and Nationality Act at the institution of these 
deportation proceedings and during their pendency de- 
fined three separate and distinct classes of deportable 
aliens: first, aliens who are or at any time after entry 
have been narcotic drug addicts; second, aliens who at 
any time have been convicted of a violation of any law or 
regulation relating to the illicit traffic in narcotic drugs; 
and third, aliens who have been convicted of a violation 
of any law or regulation governing or controlling the 
taxing, manufacture, production, compounding, transpor- 
tation, sale, exchange, dispensing, giving away, importa- 
tion, exportation, or the possession for the purpose of the 
manufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation or 
exportation of opium, coca leaves, heroin, marihuana, any 
salt derivative or preparation of opium or coca leaves or 
isonipecaine or any addiction forming or addiction sus- 
taining opiate. 


SIXTEENTH: That the warrant of arrest charged 
that the plaintiff was within the third category of de- 
portable aliens set forth in 241(a)(11) of the Immigra- 
tion and Nationality Act. 
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SEVENTEENTH: That the Attorney General found 
that the plaintiff was deportable as being within the sec- 
ond category set forth in section 241(a)(11) of the Immi- 
gration and Nationality Act. 


EIGHTEENTH: That the Attorney General there- 
fore found plaintiff deportable on a ground different 
from that charged in the warant of arrest, and that the 
plaintiff was therefore deprived of his constitutional and 
statutory right to due process of law. 


NINETEENTH: That when the deportation proceed- 
ings against plaintiff were instituted and during their 
pendency, conviction of the crime of conspiracy (18 U.S.C. 
371) was not included in Section 241(a)(11) as a ground 
for deportation. 


TWENTIETH: That the Board of Immigration Ap- 
peals was therefore correct in its decision that the plain- 
tiff was not deportable by reason of his conviction of the 
crime of conspiracy, and that the Attorney General was 
in error when he reversed the decision and order of the 
Board of Immigration Appeals. 


TWENTY-FIRST: That the Board of Immigration 
Appeals contrary to pertinent regulations did not trans- 
mit to plaintiff or his counsel a copy of its decision of 
April 14th, 1955 until after such decision had been re- 
versed by the Attorney General. 


TWENTY-SECOND: That the Board of Immigration 
Appeals contrary to pertinent regulations did not furnish 
notice to plaintiff or his counsel that it had referred its 
decision of April 14th, 1955 to the Attorney General for 
review. 


TWENTY-THIRD: That the failure by the Board of 
Immigration Appeals to make timely service upon the 
plaintiff or his counsel of a copy of its decision and to 
furnish plaintiff or his counsel with notice that such de- 


r 
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cision had been referred to the Attorney General for re- 
view deprived the plaintiff of the opportunity to submit 
briefs, memoranda, or other material to the Attorney 
General to be considered in connection with his review of 
the decision of the Board of Immigration Appeals. 


TWENTY-FOURTH: That the warrant of arrest and 
the deportation proceedings violated the constitutional 
and statutory rights of the plaintiff to due process of law. 


WHEREFORE, plaintiff prays for judgment: 


1. Declaring that the warrant of arrest and all pro- 
ceedings pursuant thereto are invalid, null, void, and of 
no effect. 


2. Restraining the defendant and all persons under 
his supervision and control from taking plaintiff into cus- 
tody and deporting him. 


3. That pending the final determination of this cause a 
preliminary injunction be issued restraining and enjoin- 
ing the defendant and all persons under his supervision 
and control from taking plaintiff into custody and de- 
porting him. 


4. That pending the issuance of such preliminary in- 
junction a temporary order be issued forthwith, restrain- 
ing and enjoining the defendant and all persons under 
his supervision and control from taking plaintiff into cus- 
tody and deporting him. 


5. Granting such other and further relief as may be 
just and appropriate. 


/s/ Wr4am H. Cours 
/s/ SAMUEL Paice 
Attorneys for Plaintiff 
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ORDER 


This cause having come on for hearing on defendant’s 
motion for summary judgment, and the Court having con- 
sidered the pleadings and exhibits filed herein, and a full 
and complete hearing having been accorded the parties 
thereto, and the Court having found that there is no gen- 
uine issue of material fact and the defendants as a matter 
of law are entitled to judgment herein, it is this 3rd day 
of April, 1957 


ORDERED that the defendant’s motion for summary 
judgment be and the same hereby is granted and the 
complaint herein is dismissed, and it is 

FURTHER ORDERED that the preliminary injunction 
issued herein be and the same hereby is terminated. 


/3s/ Marraew F. McGume 
MatrHew F. McGuire, Judge 
Submitted by: 


/s/ KE. Ritey Casey 
K. Ritzy Casey 
Assistant United States Attorney 
Attorney for Defendant 


Seen: No objection as to Form: 


/3/ Wr134aeam H. Cottrms 
Wuimm H. Cotxirms 
Attorney for Plaintiff 
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MEMORANDUM 


The plaintiff filed a complaint seeking a declaratory 
judgment declaring that a warrant of arrest directed to- 
wards his deportation and all proceedings pursuant there- 
to to be declared invalid and void. A temporary restrain- 
ing order and a preliminary injunction enjoining the de- 
fendant from acting upon the same until further order of 
the Court was subsequently entered. 


The ground of deportation is predicated upon the fact 
that on August 27, 1954 the plaintiff was sentenced to 
three years imprisonment upon his conviction in the 
United States District Court for the Northern District of 
California for violation of 18 U.S.C. 371, the so-called 
Conspiracy Statute, the laws which he was held to be in 
conspiracy to violate being those relating to narcotic 
drugs, all within, the Government claims, the purview of 
Title 8, 1251 U.S.C.A. 


The reasons adduced and which he relies upon in his 


effort to invalidate the warrant of deportation are two: 


(1) that the crime of conspiracy is mot a ground for de- 
portation under the statute and, (2) that he was not noti- 
fied of reference of his case to the Attorney General after 
the action of the Board of Immigration Appeals had 
made such and that this violated due process. These con- 
tentions will be disposed of seriatim, and both are with- 
out merit. 


First, there is no question but that conspiracy is a sep- 
arate offense. It was a misdemeanor at common law and 
by statute it has been integrated into the body of federal 
criminal law. There are numerous cases, so numerous as 
to remove the question completely even from the area of 
argument, holding that the crime of conspiracy, so-called, 
is separate and distinct from the substantive offense. 
However, conspiracy cannot exist in a vacuum. It is an 
unlawful design or agreement to do something. It takes 
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its character and its quality from the nature of the law 
towards whose violation it is or was directed, and in this 
particular instance it was to violate the narcotics laws of 
the United States. There is no doubt, therefore, as a con- 
sequence, that a person convicted of a conspiracy directed 
towards the violation of the statutes in relation to nar- 
eotic drugs is guilty of a violation of law relatmg to the 
illicit traffic in the same. Any other conclusion would do 
violence to common sense and the plain intent of the stat- 
ute itself. 


Another question is whether or not the warrant of de- 
portation complies with the nature of the crime of which 
the plaintiff was convicted. It does. It specifically states 
in the last sentence that he was convicted of “conspiracy 
(18 U.S.C. 371) to violate the Jones-Miller Act (21 U.S.C. 
174) and the Harrison Narcotics Act (26 U.S.C. 2553 
(a)).” The fact that it is recited in the body of the war- 
rant above this sentence that he has been “convicted of a 


violation of any law or regulation governing the taxing 
. .-” of such drugs is mere surplusage and addenda. It 
actually adds nothing and it takes nothing away. The 
fact is that he was not so convicted, but he was convicted 
of conspiracy relating to such. 


The second argument in relation to so-called denial of 
due process is without substance. Bannout v. Brownell, 
129 Fed.Supp.488 can be distinguished. In that case there 
was a violation of a regulation in that the decision of the 
Board of Immigration Appeals was not transmitted to 
plaintiff’s counsel. This is wanting here. With refer- 
ence, however, to that part of the opinion of the Court 
holding that upon reference to the Attorney General of 
the case for review by the Board the regulation requires 
that the plaintiff or his attorney be notified and “that it 
necessarily implies that notice of this reference must be 
given to the alien or his counsel in order that an oppor- 
tunity may be accorded for the submission of briefs or 
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memoranda or other material to the Attorney General in 
connection with his review of the decision of the Board” 
this Court does not concur. The pertinent regulation is 
set forth in Title 8 C.F.R. 6(f), p. 18. It reads as fol- 
lows: “The decision of the Board shall be in writing .. .” 
and (h) “The Board shall refer to the Attorney General 
for review all cases . . .” and nowhere is it provided 
specifically for notification of this fact to the individual 
concerned nor is it implied. Morgan v. United States, 
298 U.S. 468, upon which the Court relied, also can be 
distinguished.t There the Court was concerned with the 
statute specifically providing for a “full hearing,” and 
the Court held that the words of the statute meant just 
that. Cf. also Ex Parte Bridges, 49 Fed. Supp. 292 at 
304, affirmed 144 F.2d 927, and reversed on other grownds, 
Bridges v. Wixon 326 U.S. 135. 


Order accordingly. 


/s/ MatrHew F. McGuire 
MatrHew F. McGuire 
United States District Judge. 


March 27, 1957 





1See also, generally, Morgan v. U.S., 304 U.S. 1. 
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WARRANT 


For Arrest of Alien 


UNITED STATES OF AMERICA 
Department of Justice 


‘Immigration and Naturalization Service 
San Francisco, California 


No. A-1732847 
To Immigration Officer John H. McGowan 


Or to any officer in the service of the United States Immi- 
gration and Naturalization Service 


WHEREAS, from evidence submitted to me, it appears 
that the alien SEBASTIANO NANI who entered this 
country at New York, New York on the 20th day of Oc- 
tober 1924 has been found in the United States in viola- 
tion of the immigration laws thereof, and is subject to be 
taken into custody and deported pursuant to the folow- 
ing provisions of law, and for the following reasons, to 
wit: 

Section 241(a) of the Immigration and Nationality 
Act, in that, he has been convicted of a violation of any 
law or regulation governing or controlling the taxing, 
manufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation or 
exportation, or the possession for the purpose of manu- 
facture, production, compounding, transportation, sale, 
exchange, dispensing, giving away, importation or expor- 
tation of any of the drugs described therein; Conspiracy 
(18 USC 371) to violate Jones-Miller Act (21 USC 174) 
and Harrison Narcotic Act (26 USC 2353 (a)). 


I, by virtue of the power and authority vested in me 
by the laws of the United States, hereby command you 
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to take into custody the said alien and grant him a hear- 
ing to enable him to show cause why he should not be 
deported in conformity with law. The expenses of de- 
tention, hereunder, if necessary, are authorized payable 
from the appropriation “Salaries and Expenses, Immigra- 
tion and Naturalization Service, 1955. 


For so doing this shall be your sufficient warrant. 


Witness my hand and seal this 30th day of August, 
1954. 


/s/ Bruce G. BarBer 
Bruce G. BarBer 
District Director 
San Francisco District 


UNITED STATES DEPARTMENT OF JUSTICE 


Immigration and Naturalization Service 
Seattle 


December 15, 1954 
File: Al-732-847 


In Re: SEBASTIANO NANI 
IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: 


Edwards E. Merges, Attorney 
1511 Smith Tower, Seattle, Wash. 


CHARGES: 


Warrant: Immigration & Nationality Act - Convicted 
of violation of law governing taxing, etc., of 
narcotic drugs: Conspiracy to violate 21 
USC 174 and 26 USC USC 2553(a). 


Lodged: None 


APPLICATION: None 
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DETENTION STATUS: Incarcerated U.S. Penitentiary, 
MeNeil Island, Wash. 


WARRANT OF ARREST SERVED: August 30, 1954. 


DISCUSSION: This record relates to a 48 year old 
married male, a native and citizen of Italy, who entered 
the United States as a stowaway at New York, N.Y., on 
October 2, 1924. This unlawful entry was corrected by 
the relief of suspension of deportation on May 11, 1944 
pursuant to Section 19(¢)(2) of the Immigration Act of 
1917, to show a lawful entry for permanent residence as 
of October 2, 1924. On August 27, 1954 the respondent 
was convicted by a verdict of guilty in the United States 
District Court at San Francisco for conspiracy, in viola- 
tion of 18 USC 371, in that he conspired to sell heroin 
in violation of Sections 2553 and 2557 of 26 USC and to 
conceal and facilitate the concealment and transportation 
of heroin, in violation of Section 174 21 USC. The crime 
of conspiracy is complete upon the commission of an 
overt act’. The overt act pursuant to the conspiracy for 
which the respondent was convicted is found in Count 24 
of the indictment. The substantive offenses in violation 
of Section 2553 and 2557, and Section 174 of 21 USC, are 
both violations of laws governing the sales and importa- 
tion, respectively, of heroin. Accordingly, it is concluded 
that the respondent is deportable on the charge as stated 
in the warrant of arrest. 


The respondent is married to a United States citizen. 
There are three children of this marriage. His wife and 
family ‘are all residing in New York. His wife is pres- 
ently dependent upon his two eldest children for support. 
He has no assets. Apart from his present conviction for 
narcotics, he was also convicted on May 7, 1954 in the 
United States District Court at Brooklyn, New York for 





1 Hall v. U.S., 109 F. 2d 976 (CCA). 
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bribery. He has not specified any country to which he 
desires to be deported in the event deportation is ordered. 


FINDINGS OF FACT: Upon the basis of all the evi- 
dence adduced it is found: 


(1) That the respondent is an alien, a native and citi- 
zen of Italy; 


(2) That the respondent was admitted to the United 
States at New York, N.Y., October 2, 1924 for law- 
ful permanent residence; 


(3) That the respondent was convicted in the United 
States District Court at San Francisco August 27, 
1954 by verdict of guilty of conspiracy, in violation 
of 18 USC 371, in that he conspired to violate 26 
USC 2553 and 2557, and 21 USC 174. 


CONCLUSION OF LAW: Upon the basis of the fore- 
going findings of fact, it is concluded: 


That under Section 241(a)(11) of the Immigration 
and Nationality Act the respondent is subject to de- 
portation in that he has been convicted of a violation 
of any law or regulation governing or controlling the 
taxing, manufacture, production, compounding, trans- 
portation, sale, exchange, dispensing, giving away, 
importation or exportation, or the possession for the 
purpose of manufacture, production, compounding, 
transportation, sale, exchange, dispensing, giving 
away, Importation or exportation of any of the drugs 
described therein; Conspiracy (18 USC 371) to vio- 
late Jones-Miller Act (21 USC 174) and Harrison 
Narcotic Act (26 USC 2553(a)). 


ORDER: It is ordered that the alien be deported from 
the United States in the manner provided by law on the 
charge contained in the warant of arrest. 


Daviv 8. CALDWELL 
Special Inquiry Officer 
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U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


File: A-1732847—Seattle 

In re: SEBASTIANO NANI 

IN DEPORTATION PROCEEDINGS 
IN BEHALF OF RESPONDENT: 


Marion Schwartz, Attorney 
Mills Building 

Washington 6, D. C. 
(Heard: January 26, 1955) 
(Brief filed) 


CHARGES: 


Warrant:—Immigration and Nationality Act—Con- 
victed of violation of law governing taxing, 
ete., of narcotic drugs: Conspiracy (18 
USC 371) to violate Jones-Miller Act (21 
USC 174) and Harrison Narcotic Act (26 
USC 2553(a)). 


Lodged :—None 
APPLICATION: None 


DETENTION STATUS: Incarcerated U.S. Penitentiary, 
McNeil Island, Wash. 


The case comes forward on appeal from the order of the 
special inquiry officer dated December 15, 1954 ordering 
the alien deported on the charge stated in the warrant of 
arrest. 


The record relates to a native and citizen of Italy, 48 
years old, male, who last entered the United States at the 
port of New York, New York on October 2, 1924 as a 
stowaway. He was previously granted suspension of de- 
portation and his status was adjusted under Section 19 
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(c)(2) of the Immigration Act of 1917 on May 11, 1944 
to show a lawful entry for permanent residence on Oc- 
tober 2, 1924. 


On August 27, 1954 in the United States District Court 
at San Francisco, Southern District of California, South- 
ern Division, the respondent was convicted of the crime 
of conspiracy in violation of 18 USC 371. The record of 
conviction shows that the respondent was charged in the 
twenty-fourth count with conspiracy (18 USC 371) with a 
number of other persons in that he conspired with cer- 
tain named persons to sell, dispense and distribute heroin 
in violations of Sections 2553 and 2557 of Title 26 United 
States Code, and to conceal and facilitate the concealment 
and transportation of quantities of heroin imported into 
the United States contrary to law as the said defendant 
well knew in violation of Section 174 of Title 21 United 
States Codes. The acts in furtherance of the conspiracy, 
relating to the respondent are charged in Paragraphs 33 
and 34 of the overt acts in the indictment, and occurred 
on or about February 10, 1951. 


Deportation of the alien is sought under Section 241(a) 
(11) of the Immigration and Nationality Act. This sec- 
tion provides for the deportation of any alien who: 


(11) is or hereafter at any time after entry has been, 
a narcotic drug addict, or who at any time has been 
convicted of a violation of any law or regulation re- 
lating to the illicit traffic in narcotic drugs, or who 
has been convicted of a violation of any law or reg- 
ulation governing or controlling the taxing, manufac- 
ture, production, compounding, transportation, sale, 
exchange, dispensing, giving away, importation, ex- 
portation, or the possession for the purpose of the 
manufacture, production, compounding, transporta- 
tion, sale, exchange, dispensing, giving away, impor- 
tation or exportation of opium, coca leaves, heroin, 
marihuana, any salt derivative or preparation of 
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opium or coca leaves or isonipecaine or any addic- 
tion-forming or addiction sustaining opiate. 
Previously, deportability based upon the illegal traf- 
fic in narcotics was contained in the Act of February 
18, 1931, as amended, (8 USC 156(a)) which pro- 
vided : 


That any alien * * * who, after the enactment of this 
Act, shall be convicted for violation or conspiracy to 
violate any statute of the United States * * * taxing, 
prohibiting or regulating the manufacture, produc- 
tion, compounding, transportation, sale, exchange, dis- 
pensing, giving away, importation, or exportation of 
* * * heroin * * * shall be taken into custody and 
deported in manner provided in Sections 19 and 20 
of the Act of February 5, 1917 * * *. (Underscoring 
supplied). 


A comparison of the 1931 and the 1952 Acts concerning 
deportation on the ground of illicit traffic in narcotics 
reveals that the former specifically includes not only a 
conviction for a violation of a narcotic trafficking statute 
but also a conviction for conspiracy to violate such a 
statute, while the latter act is silent on this point of 
conspiracy and refers only to a conviction of a violation 
of any law or regulation relating to the illicit traffic in 
narcotic drugs. We conclude that this omission is fatal 
insofar as the present conviction is concerned, since in 
the instant case the alien has been convicted only of con- 
spiracy in violation of 18 USCA 371. While it is true that 
the substantive acts which are charged in the record of 
conviction as the objects of the conspiracy relate to the 
illicit traffic in narcotics it is well settled that a conspir- 
acy to commit a crime is a different offense, notwith- 
standing that the substantive offense is charged as one 
of the overt acts committed in furtherance of the con- 
spiracy.1 The crime of conspiracy to commit an offense 


1 Braverman v. United States, 317 US 49 (1942); United 
States v. Bayer, 331 U.S. 532 (1947). 
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is distinct from the offense itself? It has been repeatedly 
declared in decisions of the Supreme Court that a con- 
spiracy to commit a crime is a different offense from 
the crime that is the object of the conspiracy.* The 
conspiracy is the crime, however diverse its object. A 
conspiracy is not the commission of the crime which it 
contemplates, and neither violates nor “arises under” the 
statute whose violation is its object.* 


It is therefore concluded that the crime of conspiracy 
in violation of Section 371, Title 18 USCA is a separate 
and distinct offense from the substantive offense charged 
in the record of conviction and that the crime of con- 
spiracy does not constitute a conviction of a violation of 
@ law relating to the illicit traffic in narcotic drugs. The 
proceedings will be terminated. 


Orper: It is ordered that the proceedings be and the 
same are hereby terminated. 


Chairman 
COMMISSIONER’S MOTION 


Discussion: The above-named alien was found deport- 
able by the Special Inquiry Officer, after hearing, by rea- 
son of the alien’s conviction on August 27, 1954, for con- 
spiracy (18 U. 8. C. 371) to violate certain laws melange 
to the illicit traffic in narcotic drugs. 


The Board of Immigration Appeals has now entered an 
order reversing the Special Inquiry Officer and terminat- 
ing the deportation proceedings. The Board reaches the 
conclusion that the crime of “conspiracy” in violation of 


2 United States v. McElvain, 272 US 633 (1926). 


3United States v. Rabinowich, 238 US 87 (1915) and cases 
cited therein. 


* United States v. Lutwak, 195 F. 2d 748 (C.A.7, 1952). 
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section 371, Title 18 U. S. C. is a separate and distinct 
offense from the substantive offense charged in the rec- 
ord of conviction and does not constitute a violation of 
law relating to the illicit traffic in narcotic drugs within 
the meaning of section 241 (a) (11) of the Immigration 
and Nationality Act. The Board supports its conclusion 
by pointing to the fact that the predecessor statute, the 
Act of February 18, 1931, specifically referred to “con- 
spiracy to violate” the narcotic laws while section 241 (a) 
(11) omits any such reference. 


The Service believes that the Board’s interpretation 
of the statute is erroneous. It is evident from a reading 
of the legislative history of the Immigration and Nation- 
ality Act that Congress intended not to limit but to 
broaden the area of deportability with respect to aliens 
trafficking in ilicit drugs. Congress was aiming not only 
at the small-time “dope peddlers” but at the bosses who 
control and direct this nefarious traffic. These men are, 


more often than not, indictable as conspirators. 


The omission of which the Board speaks is not sig- 
nificant. More than likely Congress felt it was unneces- 
sary to include any specific reference to “conspiracy” to 
violate the narcotic laws in view of the unrestricted sweep 
of the language contained in section 241 (a) (11). No- 
where in the legislative history of the Immigration and 
Nationality Act is there any indication that Congress in- 
tended to relieve from the consequences of deportation 
those convicted of conspiring to violate the narcotic laws 
while enforcing expulsion only against those convicted of 
substantive narcotic offenses. A plain reading of the 
language in section 241 (a) (11) negates any such con- 
clusion. The statute is broad enough to encompass con- 
victions for conspiracy whenever such conspiracy has as 
its object violation of the laws relating to the illicit traf- 
fic in narcotic drugs. 
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Request Is Heresy Mane that this case be referred to 
the Attorney General for review pursuant to 8 CFR 6.1 
(h) (iii). 


OFFICER OF THE ATTORNEY GENERAL 
WasuHineton, D. C. 


September 23, 1955 
File A-1732847—Seattle 


In re Sebastiano Nani 


Before the Attorney General in Deportation Proceedings 


The above captioned case was referred to the Attorney 
General by the Board of Immigration Appeals pursuant 
to 8 C. F. R Section 6.1 (b) (i). 


The record relates to a native and citizen of Italy who 
last entered the United States on October 2, 1924, as a 
stowaway. On May 11, 1944, he was granted suspension 
of deportation and his status adjusted under Section 19 
(c) (2) of the Immigration Act of 1917. 


On August 27, 1954, in the Southern District of Cali- 
fornia, Nani was convicted of the crime of conspiracy in 
violation of 18 USC $371, in that he conspired with 
others to sell, dispense and distribute heroin in violation 
of 26 USC §§ 2553, 2557, and to conceal and facilitate the 
concealment and transportation of, heroin in violation of 


21 USC $174. 


The Special Inquiry Officer found the alien deportable 
under Section 241 (a) (11) of the Immigration and Na- 
tionality Act of 1952. The Board of Immigration Ap- 
peals ordered the proceeding terminated on the ground 
that Section 241 (a) (11), which provides for the de- 
portation of aliens who traffic in narcotics, does not em- 
brace aliens convicted of “conspiracy to violate” narcotic 
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laws. The Board’s opinion points out that the prior law, 
the Act of February 18, 1931, specifically included the 
phrase “conspiracy to violate”. The Board attaches con- 
trolling importance to the absence of the phrase in the 
1952 Act. 


Section 241 (a) (11) reads as follows: 


“(11) is, or hereafter at any time after entry has 
been, a narcotic drug addict, or who at any time has 
been convicted of a violation of any law or regula- 
tion relating to the illicit traffic in narcotic drugs, or 
who has been convicted of a violation of any law or 
regulation governing or controlling the taxing, man- 
ufacture, production, compounding, transportation, 
sale exchange, dispensing, giving away, importation, 
exportation, or the possession for the purpose of the 
manufacture, production, compounding, transporta- 
tion, sale, exchange, dispensing, giving away, impor- 
tation or exportation of opium, coca leaves, heroin, 
marihuana, any salt derivative or preparation of 
opium or coca leaves or isonipecaine or any addic- 
tion-forming or addiction sustaining opiates.” 


I agree with the Board that the crime of conspirac~. 
as defined by 18 USC $371, is a separate and distinct 
offense from the crime which is the object of the con- 
spiracy. Braverman v. United States, 317 U. S. 49 (1942) ; 
United States v. Bayer, 331 U. S. 532 (1947); American 
Tobacco Company v. United States, 328 U. S. 781 (1946) ; 
United States v. McElvain, 272 U. S. 633 (1926). I do 
not agree, however, with the Board’s ultimate conclusion 
with respect to its interpretation of the Immigration and 
Nationality Act of 1952. The controlling phrase in Sec- 
tion 241 (a) (11) is “relating to”. On its face it is broad 
enough to cover a conviction for conspiracy to violate the 
narcotic laws. Courts have construed the phrase to have 
broad coverage. Bowles v. Ohio Fuel Gas Co., 65 F. 
Supp. 426 (N. D. Ohio 1946), aff’d 158 F. 2d 814 (6th 
Cir. 1947); Commonwealth v. Mathues, 210 Pa. 372, 407, 
59 A 961, 975 (1904). 





21 


The Subcommittee of the Senate Committee on the 
Judiciary, reporting on the Bill, stated (S. R. 1515, 4/ 
20/50) : 


“The sub-committee recommends that the immigra- 
tion laws contain specific provision for the deporta- 
tion of aliens who have been convicted of any law 
pertaining to narcotics. Such aliens should be de- 
portable, whether the conviction occurred prior to or 
after entry into the United States. The deportable 
class will include those convicted under any law in 
this country pertaining to narcotics or under any 
such law of a foreign country.” 


It seems clear that it was the Subcommittee’s intention 
to broaden the coverage of the immigration laws with 
respect to aliens convicted of laws “pertaining to narco- 
tics”. 

For the foregoing reasons the decision and order of 
the Board are reversed. 


Wittram P. Rocers 
Acting Attorney General 


Sept. 23, 1955 
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In THe 


. Mutted States Court of Appeals 


For tHE Districr or CoLumBia Crircurr 


No. 13,792 


Sepastiano Nani, Appellant 
vs. 


Herpert Browne, Jz., Appellee 


Appeal from a Judgment of the United States District 
Court for the District of Columbia 


APPELLANT’S REPLY BRIEF 


ARGUMENT 
I 
IN REPLY TO APPELLEE’S POINT I 


In Point I of his brief, appellee argues that ‘‘appel- 
lant was sufficiently advised of the grounds for his de- 
portation.’’ This argument is not responsive to appel- 
lant’s contention that he was found deportable on a 
charge not contained in the warrant of arrest. (Appel- 
lant’s Brief, pp. 21-22) 


Appellant was not charged in the warrant of arrest 
with being deportable because of a conviction of ‘‘* * * 
any law or regulation relating to the illicit traffic in 
narcotic drugs * * *’’. Point IV of appellant’s brief 
establishes that even if he had been so charged, such 
a charge could not have been sustained. 
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Appellee, doubtless realizing the weakness of his posi- 
tion, presents the novel argument that the deportation 
order may stand because, long after the completion of 
the instant deportation proceedings, the statute was 
amended to make conspiracy an additional basis for de- 
portation. This argument, if sustained, would in effect 
result in the deportation of an alien without a hearing. 


It is fundamental that grounds of deportability are 
ereated by statute. In deportation proceedings, the gov- 
ernment must show that an alien is deportable by virtue 
of a statute at that time in existence. If the government 
cannot show this, then the alien must be found not to 
be deportable. Should a statute be subsequently enacted, 
making the alien deportable, a new proceeding would have 
to be instituted based upon the new statute. 


Section 242(b) of the Immigration and Nationality Act 
(Title 8, Section 1252(b), U.S.C.A., 66 Stat. 209) pro- 
vides that ‘‘* * * a special inquiry officer shall conduct 
proceedings under this section to determine the deporta- 
bility of any alien * * *’’ It further provides that 
*** * * determination of deportability in any case shall 
be made only upon a record made in a proceeding before 
a special inquiry officer * * *’’ and that the proceedings 
prescribed in such section ‘‘* * * shall be the sole and 
exclusive procedure for determining the deportability of 
an alien * * *”. The appellee is asking this Court to 
disregard these provisions and to make its own determi- 
nation of deportability on the basis of a statute enacted 
subsequent to the completion of the deportation proceed- 
ings. This the Court may not do. 


The constitutional safeguard of due process as well as 
the specific statutory provisions herein cited require that 
if the appellee is to proceed under a statute creating new 
grounds for deportability, he must give the appellant 
notice of the new charges against him and an oppor- 
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tunity to defend himself against such charges on the 
administrative level. 


Of the cases relied upon by the appellee, not one even 
remotely supports his position. In fact, the only case 
which is concerned with the substantive grounds for de- 
portation is United States ex rel. Harisiades v. Shaugh- 
nessy, 187 F. 2d 137. In that case, a warrant of arrest 
in deportation proceedings had been issued in 1930 but 
was not served upon the alien until 1946. In the mean- 
time, in 1940, another statute creating an additional 
ground for deportability had been enacted. During the 
course of the deportation proceedings, the alien was 
notified that new charges had been lodged against him 
based upon the 1940 statute. Thus the alien had the 
opportunity on the administrative level of defending him- 
self against such charges. Harisiades, therefore, clearly 
does not support the position of the appellee herein. 


II 


IN REPLY TO APPELLEE’S POINT II 


in Bannout v. Brownell, 129 Fed. Supp. 488, the Dis- 
trict Court (Holtzoff, J.) held that Title 8 of the Code 
of Federal Regulations, Section 6.1(f), had been violated 
because a copy of the decision of the Board of Immigra- 
tion Appeals had not been served upon the alien. In 
the instant ease, the District Court (McGuire, J.) spe- 
cifically concurred in such holding. The Court stated: 


‘‘In that case there was a violation of a regula- 
tion in that the decision of the Board of Immigration 
Appeals was not transmitted to plaintiff’s counsel.’’ 
(Appendix to Appellant’s Brief, p. 8.) 

Since appellee has conceded before this Court that the 
procedural facts in Bannout and the instant case are 
identical, this regulation was violated in the instant case 
as well as in Bannout. 
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Thus the appellee on this point is in disagreement 
with both Judge Holtzoff and Judge McGuire. Appellee’s 
argument that the appellant was not affected by the de- 
cision of the Board of Immigration Appeals, which con- 
cluded that he was not deportable and ordered that the 
proceedings against him be terminated, is so obviously 
without merit as to require no further comment. 


Appellee contends that Morgan v. United States, 298 
U.S. 468, is not an authority on the requirements of 
procedural due process but is limited to the statute there 
involved which called for a ‘‘full hearing’. This is 
incorrect. The Supreme Court in Morgan regarded due 
process as the equivalent of the full hearing which the 
statute required. It did not hold, as appellee seems to 
intimate, that an observance of the statutory requirements 
dispensed with the necessity of due process. The Court 
stated (pp. 477-478): 


‘‘Nor is it necessary to go beyond the terms of 
the statute in order to consider the constitutional 
requirements of due process as to notice and hear- 
ings. For the statute itself demands a full hearing 
and the order is void if such a hearing was denied.’’ 


Thus the Morgan case, cited at pages 13 and 14 of 
appellant’s brief, is authority that the appellant in the 
instant case was not accorded procedural due process, 
and Judge Holtzoff in Bannout was correct in relying 
upon such authority. 


Appellee relies heavily on the Bridges case (Appellee’s 
Brief, pp. 21-23). Such reliance is misconceived. In 
Bridges v. Wixon, 326 U.S. 135, 152-153, the Supreme 
Court stated: 


“If the objection to evidence on the ground that 
it violates the governing regulations is made before 
the agency entrusted with the duty of deciding 
whether a case for deportation has been established, 
it is made soon enough. Objection to the use of these 
statements as probative evidence was made before | 
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both the Board and the Attorney General. It was 
specifically objected that the statements did not qual- 
ify under the regulations. 


“‘The rules are designed to protect the interests 

of the alien and to afford him due process of law. 

It is the action of the deciding body * * * which 

determines whether the alien will be deported. The 

rules afford protection at that crucial stage of the 
proceedings or not at all.’’ (Emphasis supplied.) 

It thus conclusively appears that in Bridges the alien 

was notified of the reference of his case to the Attorney 

General and that the alien had the opportunity, of which 

he availed himself, to present argument to the Attorney 

General as well as to the Board. Therefore Bridges in 

no way supports the position of the appellee. 


Appellee argues that the review by the Attorney Gen- 
eral is not ‘‘an additional appellate step’’ and that there- 
fore Section 292 of the Immigration and Nationality 
Act (Title 8, Section 1362, U.S.C.A., 66 Stat. 235) is 
inapplicable. 


The attempted distinction between a ‘‘review’’ and an 
‘‘appeal’’ is unrealistic. In appellant’s case, the ulti- 
mate authority to determine whether he was deportable 
rested not with the Board of Immigration Appeals but 
with the Attorney General. In his decision, the Attorney 
General specifically stated that ‘‘* * * the decision and 
order of the Board are reversed’’. (Appendix to Ap- 
pellant’s Brief, p. 21.) This is the clearest exercise of 
appellate authority. 


Finally, the appellee has failed to address himself to 
the circumstance that the Commissioner, an adversary 
party, was notified of the decision of the Board and 
presented argument attacking such decision, while ap- 
pellant was kept ignorant of such decision and was de- 
prived of the opportunity to respond to such argument. 
Clearly this circumstance violates every concept of due 
process and fair play. 





6. 
CONCLUSION 


It is respectfully urged that the judgment in this cause 
should be reversed. 


Respectfully submitted, 


WuuaMm H. CoLiis 
SaMUEL PAIGE 
Attorneys for Appellant 
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